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COMMENTS OF U S WEST COMMUNICATIONS, INC.

US WEST Communications, Inc. ("U S WEST") hereby submits its comments

on the petitions for reconsideration filed in the above-captioned proceeding
l
by

AT&T Corp. ("AT&T") and MCI Telecommunications Corporation ("MCI,,).2 In their

petitions, AT&T and MCI ask the Federal Communications Commission

("Commission") to reconsider its Report and Order by ordering the affected local

exchange carriers ("LEC") to refund the cumulative amount of disallowed exogenous

costs the LECs have recovered over the past three and one-half years.

Section 204(a)(1) of the Communications Act of 1934, as amended,3 -- the

authority cited by both AT&T4 and MCt -- authorizes the Commission to order

o ti-XNo. of Copies rec'd '
ListABCDE

1 In the Matter of 800 Data Base Access Tariffs and the 800 Service Management
System Tariff and Provision of 800 Services, CC Docket Nos. 93-129 and 86-10,
Report and Order, FCC 96-392, reI. Oct. 28, 1996 ("Report and Order").

2Petitions for Reconsideration filed Nov. 27, 1996.

347 U.S.C. § 204(a)(1).

4 AT&T at 4, n.9.

5 MCI at 2.



refunds of "such portion of [the] charge for a new service ... as by its decision shall

be found not justified.,,6 The authority granted by Section 204 is permissive, not

mandatory:

Section 204 of the Act allows the Commission considerable discretion
regarding whether to order rate refunds from carriers.

7

The Commission is thus not obliged to order refunds in this case.

We will demonstrate below that V S WEST's potential refund liability -- the

portion of its rates that the Commission found not to be justified -- is a relatively

small sum for 1993, and somewhat larger amounts in 1995 and 1996; V S WEST

has no liability for 1994. We will further show that, because of the effects of the

Commission's price-cap regime, V S WEST has already refunded a portion of this

potential liability.

V S WEST submits, however, that the Commission should order it to make

no refund for any period after 1993. After a one-day suspension, the LECs' 800 data

base access tariffs took effect on May 1, 1993; the Commission issued the Report

and Order on October 28, 1996, nearly three and one-half years later. If the

Commission had met its statutory obligation to conclude the proceeding within

647 V.S.C. § 204(a)(1).

7 In the Matter of: Local Exchange Carrier Access Tariff Rate Levels. Bell Atlantic
Telephone Companies TariffF.C.C. No. I: GVNW Inc./Management Bourbeuse
Telephone Company TariffF.C.C. No.1, Memorandum Opinion and Order, CC
Docket No. 88-554, Transmittal Nos. 284 and 21, FCC 93-399, reI. Aug. 27, 1993
~ 7. See also Las Cruces TV Cable v. F.C.C., 645 F.2d 1041, 1047 (D.C. Cir. 1981)
("[T]he permissive wording of the statute leaves refund decisions to the discretion of
the Commission ...").
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fifteen months,8 U S WEST would have incurred no refund liability beyond 1993.

Moreover, U S WEST had "headroom" in its Trunking and Interexchange "baskets"

in its 1995 and 1996 annual ftiings9 (the only annual filings that give rise to

potential refund liability). Thus the revenue that U S WEST would have foregone

in the Traffic Sensitive basket as the result of an earlier resolution could have been

recouped via rate element increases in the Interexchange and Trunking baskets. To

require a refund for any year beyond 1993 would deprive U S WEST of revenues it

had every right to collect. U S WEST therefore believes the Commission should

exercise its Section 204 discretion not to require U S WEST to make refunds for any

period after 1993.

If the Commission requires US WEST to make a refund here, it must

calculate that refund properly. A proper determination will look nothing like what

AT&T and MCI presented in their petitions.

The principal issue resolved in the Report and Order was the level of

exogenous costs that the LECs could reasonably claim for the implementation and

operation of 800 data base access. The Commission disallowed a substantial

portion of those costs. The largest of those disallowances -- and the only relevant

8 At the time, Section 204(a)(2)(A) of the Communications Act (47 U.S.C.
§ 204(a)(2)(A» obliged the Commission to issue an order concluding a rate
proceeding within twelve months of the date the rates went into effect, unless the
matter "raise[d] questions of fact of such extraordinary complexity that the
questions [could not] be resolved within 12 months," in which case the Commission
had fifteen months to complete the task. (The Telecommunications Act of 1996
amended Section 204(a)(2)(A) by shortening the time for decision to five months.)
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).

9 See Workpaper 1, attached hereto.
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disallowance for our purposes here lO
•• arose from the Commission's rejection of the

methodology used by the LECs to separate their costs between the interstate and

intrastate jurisdictions.
11

To remedy this situation, the Commission ordered each LEC to recalculate its

Price Cap Index ("PCI") to reflect the disallowance.
12

After these adjustments, if a

LEC's Actual Price Index ("API") exceeded its revised PCI the LEC must "file tariff

revisions that will reduce the API to a level below the PCL,,13 Thus the Commission

found that the LECs' rates were "not justified" only to the extent that they had

improperly inflated the LECs' PCls above their APls. And, it required the LECs to

reduce rates only to the extent necessary to bring the API to a level not higher than

the revised PCL 14 If, after the adjustment, a LEC's API remained at or below its

PCI, the LEC had no obligation to change any rates.

This determination by the Commission effectively resolves the means of

calculating any refunds the Commission might now order. Refunds are limited to

the amount by which the disallowed costs caused a LEC's rates to exceed its revised

PCI in any given year. That is the only portion of the LECs' rates that the

10 The Commission disallowed portions of the costs claimed by other LECs, but not
those ofU S WEST (see Report and Order at tables preceding ~~ 91, 103, 111, 117,
123,126 and 137). US WEST's only disallowance arose from the Commission's
rejection ofU S WEST's separations methodology.

11 Id. ~~ 60-86.

12 Id. ~~ 307, 316.

13 Id. ~ 317.

14 In these Comments, the term "revised PCI" means, for any year, aLEC's PCI as
revised to reflect the disallowances ordered in the Report and Order.
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Commission has found "not justified" and it is the only amount the Commission can

now order to be refunded. In effect, the Report and Order treated this as an

overearnings situation, and the remedy for overearnings is to refund the amount of

the overearnings.

AT&T and MCI would have the Commission order refunds equal to the

amount of the disallowed costs,15 but that would be improper. If a LEC had

sufficient "headroom" under its revised PCI in each of the years the rates at issue

were in effect, those rates were perfectly lawful, and it is liable for no refunds.

Similarly, if a LEC had any headroom in those years, its rates were unlawful only

to the extent they exceeded the revised PCI, and that excess is the limit of the

LEC's refund liability. Indeed, the Commission found no specific rates to be

unlawful, and those LECs who needed to reduce their rates were free to change any

rates within the Traffic Sensitive basket to reduce their APIs as necessary.16

As shown in Workpaper 2, attached hereto, US WEST had both situations

noted above:

• The rates at issue went into effect on May 1, 1993. Those rates caused
U S WEST's rates to exceed its revised PCI by $2,503,727 on an annual
basis. On July 1 of that year, U S WEST's 1993 annual filing took effect.
As discussed below, that filing gave U S WEST sufficient headroom so
that its rates did not exceed the revised PCI. Hence, the May 1 rates were
unlawful only until July 1 (and only in part). US WEST's refund liability
for that period is limited to one-sixth of the annual excess, or $417,288.

• US WEST's 1993 annual filing resulted in over $9 million of headroom
above the revised PCI. While that annual filing was in effect, US WEST

15 &AT Tat 1; MCI at 2.

16 Indeed, U S WEST complied by reducing its rates for local switching; its 800 data
base access rates are unchanged.
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made other fuings that increased or reduced its headroom. At all times,
however, U S WEST's API remained below its revised PCI. US WEST
has no refund liability for this period.

• U S WEST's 1994 annual filing resulted in over $3 million of headroom
above the revised PCI. US WEST has no refund liability for the period in
which this annual filing was in effect.

• U S WEST's 1995 annual filing produced negative headroom in relation to
its revised PCI. That is, while the 1995 annual fuing was in effect (July 1,
1995, through June, 30,1996), US WEST's API exceeded its revised PCI
by $3,014,348 on an annual basis. That amount is the measure of
US WEST's refund liability for that period.

• US WEST's 1996 annual fuing also produced negative headroom in
relation to its revised PCI. US WEST's API exceeded its revised PCI by
$3,856,591 on an annual basis. As noted above, however, US WEST has
now revised its PCI to reflect the Commission's disallowances, and it has
filed tariffs to bring its API down to a level at or below the revised PCI;
those tariffs will become effective on December 12, cutting off U S WEST's
refund liability at that point. Because the rates from the 1996 annual
fuing will have been in effect for a bit less than six months, US WEST's
refund liability for this period is limited to one-half of the annual excess
($1,928,296).

US WEST has already refunded a portion of these amounts. Under the

Commission's price cap rules, U S WEST was required to "share" fifty percent of its

1993 earnings in excess of the rate of return ceiling prescribed by the Commission;

it may be in that situation for 1996 as well. IfU S WEST's rates had not exceeded

its PCI in those years, its earnings -- and hence its "sharing" obligation -- would

have been lower. Thus, US WEST has already refunded a portion of its refund

liability through the "sharing" mechanism.

The effects of "sharing" on US WEST's refund liability are set forth below.

(Though price cap annual filings are effective July 1 to June 30, "sharing" is

calculated on a calendar-year basis. The amounts below reflect that difference.)
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• For 1993, US WEST's refund liability was $417,288, as noted above.
However, US WEST was in a 50% "sharing" situation during calendar
1993, so it has effectively refunded half of its liability; it's remaining
obligation is $208,644.

• As noted, U S WEST's 1993 and 1994 annual filings provided sufficient
headroom to keep its API below the revised PCI. U S WEST thus has no
refund liability for calendar 1994.

• As noted, U S WEST's 1995 annual filing produced negative headroom
(relative to its revised PCI) of $3,014,348; that filing was in effect for half
of 1995, producing a potential refund for calendar 1995 of $1,507,174.
U S WEST was not in a "sharing" situation during calendar 1995.

• The 1995 annual filing remained in effect for the first half of calendar
1996; the potential refund for that period is $1,507,174. For the second
half of calendar 1996, the potential refund is equal to half the negative
headroom (relative to its revised PCI) produced by its 1996 annual filing
($3,856,591), or $1,928,296. The total potential refund for calendar 1996
is thus $3,435,470 ($1,507,174 plus $1,928,296). How much of that
amount will be refunded through the "sharing" mechanism for 1996 will
not be known until U S WEST determines its 1996 earnings.

The potential refund for each calendar year, as reduced by the amounts already

refunded through the "sharing" mechanism, is set forth in Workpaper 3, attached

hereto.

If the Commission were to exercise its discretion to order a refund, the best

and simplest way to implement it would be simply to adjust U S WEST's PCI by the

applicable amount in its 1997 annual filing. US WEST would add interest to the

amount of its remaining refund liability, as directed by the Commission.

To summarize, if the Commission determines that refunds are appropriate

here, US WEST believes its refund liability, based on available headroom in all

baskets, should be --

• limited to 1993;
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• calculated as described above; and

• reduced to reflect the amounts it has already refunded through the
"sharing" mechanism.

If, however, the Commission rules that U S WEST must make refunds for 1995 and

1996, those refunds must be calculated as described above and should again reflect

the amounts refunded through "sharing." The methodology proposed here would

provide full compensation. Any additional refund would result in a windfall to

U S WEST's interexchange-carrier customers. 17

Respectfully submitted,

US WEST COMMUNICATIONS, INC.

By: R~J'~( (W)
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2791

Its Attorney
Of Counsel,
Dan L. Poole

December 11, 1996

17 With the issuance of an order on the Petitions for Reconsideration, the
Commission should close the accounting order issued in this proceeding and
terminate the docket.
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Workpaper 1

800 DATABASE HEADROOM ANALYSIS
TRUNKING AND INTEREXCHANGE BASKETS

TRUNKING INTEREXCHANGE

PROPOSED PROPOSED PROPOSED ANNUAL PROPOSED PROPOSED PROPOSED ANNUAL
FILING PCI API REVENUE HEADROOM PCI API REVENUE HEADROOM

1995 Annual Filing-Carr. Errata 83.7932 80.8761 $817,390,186 $29,481,935 91.7507 91.3160 $51,697,876 $246,102

1996 Annual Filing-Errata 82.8227 80.9638 $898,649,442 $20,633,685 91.0730 90.6508 $49,805,110 $231,964



Workpaper 2

800 DATABASE HEADROOM ANALYSIS
TRAFFIC SENSITIVE BASKET

API
95.

1993 Annual/L1DB Compliance 96.1845 94.0421 $1,001,770,016 $22,811,642 I 94.9082 94.0421 $1 ,001 ,770,D16 $9,225,726

1993 GSF 86.2440 84.3228 $898,236,833 $20,464,917 I 85.0995 84.3228 $898,236,833 $8,274,027

Local Transport Restructure 86.2440 83.9463 $894,225,876 $24,476,321 85.0995 83.9463 $894,225,876 $12,284,694

Trunking Restructure 86.2440 83.9463 $362,323,702 $8,530,343 85.0995 83.9463 $362,323,702 $9,917,187

1994 Annual Filing-Modification 84.1231 82.3281 $390,801,746 $8,520,403 83.0067 82.3281 $390,801,746 $3,221,352

1995 Annual Filing-Corr. Errata 81.4347 80.8690 $415,006,616 $2,902,910 80.2816 86.3753 $415,006,616 ($3,014,348)

1996 Annual Filing-Errata 81.1075 80.6446 $450,016,512 $2,583,009 79.9535 80.6446 $450,016,512 ($3,856,591)

*Headroom after adjustment for 800 DB Exogenous Disallowance and 1989/90 Overearnings Required Headroom

Headroom Calculation: [Proposed Revenue x (1 +«PCI-API)/API)]- Proposed Revenue

Revised Filings:
• Revised 800 Database filing replaces the original exogenous of $7,811,434 with allowed exogenous of $1,119,585
• 1993 Annual revised headroom figures excluded $6,364,731 included in actual headroom figure of $15,590,457 for 1989/90 overearnings.
• Subsequent revisions also reflect the exclusion of the $6,364,731 overearnings figure in the PCI/headroom calculations.



Workpaper 3
800 DATABASE LIABILITY

Annual Liability Liability Adjusted
Headroom* for Sharing

1993 1 ($2,503,727) $417,288 $208,644
1994 $3,221,352 $0 $0
1995" ($3,014,348) $1,507,174 $1,507,174
1996.j ($3,856,591) $3,435,470 $3,435,470

*Headroom after adjustment for 800 DB Exogenous Disallowance and 1989/90 Overearnings Required Headroom.

Headroom is revised figure on Workpaper 2

Notes:
1)

2)

3)

800 DB May 1993 in effect two months prior to 1993 AnnuallLIDB Compliance when headroom covered disallowed exogenous for 800
DB. Consequently, liability is $2,503,727/12 x 2 months = $417,288. Half of the $417,288 was returned via 50% sharing in 1993
leaving a liability of $208,644 plus interest for 1993.

First half 1995 covered by headroom in 1994 Annual Filing -- Liability = $3,014,348/2 = $1,507,174 plus interest (Liability is 6 months
of headroom shortfall in 1995 Annual Filing.)

Liability is ($3,014,348 + $3,856,591)/2 =$3,435,460 plus interest. (This will be reflected in 1997 Annual
Filing calculation dependent on whether USWC is in 50% sharing or 100% sharing.)



CERTIFICATE OF SERVICE

I, Rebecca Ward, do hereby certify that on this 11th day of December, 1996, I

have caused a copy of the foregoing COMMENTS OF U S WEST

COMMUNICATIONS, INC. to be served via first-class United States Mail,

postage prepaid, upon the persons listed on the attached service list.

Rebecca Ward

·Via Hand-Delivery

(cc93129B.DKIlh)
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Federal Communications Commission
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Federal Communications Commission
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Federal Communications Commission
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Washington, DC 20036-1703
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Brian D. Thomas
Pacific Telecom, Inc.
Suite 801
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Washington, DC 20036-2477

Kerry Murray
Squire, Sanders & Dempsey
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Washington, DC 20004

Thomas E. Grace
John T. Lenahan
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Paul J. Berman
Ellen K. Snyder
Covington & Burling
1201 Pennsylvania Avenue, N.W.
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Washington, DC 20044

Thomas J. Morrman
John Staurulakis, Inc.
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(2 Copies)

ATU

MULT

CENTURY

Stephen G. Kraskin
Kraskin & Lesse
Suite 520
2120 L Street, N.W.
Washington, DC 20037

(2 Copies)

M. Robert Sutherland
Richard M. Sbaratta
Helen A. Shockey
BellSouth Telecommunications, Inc.
4300 Southern Bell Center
675 West Peachtree Street, N.E.
Atlanta, GA 30375

MULT

CENTURY

Stuart A.C. Drake
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Shirley A. Ransom
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Birmingham, AL 35243

William D. Baskett, III
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Rodney Thiemann
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Richard McKenna
GTE Service Corporation
HQE03J36
POB 152092
Irving, TX 71015-2092

Paula Wagner
GVNW, Inc./Management
2270 La Montana Way
Colorado Springs, CO 80918

Benjamin H. Dickens, Jr. LUFKIN

Gerard J. Duffy
Brian D. Robinson
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& Dickens

Suite 300
2120 L Street, N.W.
Washington, DC 20037

Veronica M. Ahern LINCOLN

Nixon, Hartgrove, Devans & Doyle
Suite 800
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Washington, DC 20005

William J. Balcerski
Edward R. Wholl
NYNEX Corporation
120 Bloomingdale Road
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Gail L. Polivy
GTE Service Corporation
Suite 1200
1850 M Street, N.W.
Washington, DC 20004
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Keith A. Barritt
Mintz, Levin, Cohn, Ferris,
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Suite 900
701 Pennsylvania Avenue, N.W.
Washington, DC 20004

Diane Smith
ALLTEL Service Corporation
Suite 1000
1710 Rhode Island Avenue, N.W.
Washington, DC 20036

Joanne Salvatore Bochis
National Exchange Carrier Association
100 South Jefferson Road
Whippany, NJ 07981

Jay C. Keithley
United Central Telephone Companies
Suite 1100
1850 M Street, N.W.
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Michael J. Shortley, III
Rochester Telephone Corporation
180 South Clinton Avenue
Rochester, NY 14646

Rochelle D. Jones
Southern New England Telephone Company
227 Church Street
New Haven, CT 06510-1806

George Petrutsas
Paul J. Feldman
Fletcher, Heald & Hildreth
11th Floor
1300 North 17th Street
Rosslyn, VA 22209

(CC93129B.DKIlh)
Last Update: 12/11/96

ROSEVILLE


